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MVEMORANDUM OPI NI ON

WHALEN, Judge: Respondent issued a notice of
determ nati on concerning collection action(s) under section
6320 and/or 6330 (notice of determ nation) sustaining a
| evy on petitioner’s property to collect unpaid taxes for
t axabl e years 2000 and 2001. (Section references in this

opinion are to the Internal Revenue Code, as anended,
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unl ess stated otherwise.) The issue for decision is
whet her the Appeals officer who nmade the determ nation
abused her discretion by rejecting an offer-in-conprom se
made on petitioner’s behal f.

Backgr ound

The facts set out herein are taken fromthe
stipulation of facts filed by the parties and the exhibits
referred to therein. The stipulation of facts and the
exhibits filed by the parties are incorporated herein.
Petitioner resided in the State of Washington at the tinme
his petition in this case was fil ed.

Petitioner filed his separate individual inconme tax
return for taxable year 2000 on or about Cctober 15,

2001, wherein he reported total tax of $137,465 and zero
paynments. As of March 13, 2003, petitioner owed
$143,165.96 with respect to taxable year 2000.

Petitioner filed his separate individual inconme tax
return for taxable year 2001 on or about Cctober 12, 2002.
In that return, he reported total tax of $51,622 and
Federal inconme tax w thholding of $10,692, for bal ance
owi ng of $40,930. As of March 13, 2003, petitioner owed
$45,675.28 with respect to taxable year 2001. Petitioner’s
tax returns for taxable years 2000, 2001, 2002, and 2003

are summari zed in the appendi x hereto.
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On or about March 18, 2003, respondent sent to
petitioner a Notice of Federal Tax Lien Filing and Your
Right to a Hearing Under | RRC 6320 which stated that a
notice of Federal tax lien had been filed with respect to
t axabl e years 2000 and 2001 in the anbunts of $143, 165. 96
and $45, 675. 28, respectively.

On the foll ow ng day, March 19, 2003, respondent sent
to petitioner a final notice, Notice of Intent to Levy and
Notice of Your Right to a Hearing, with respect to the
anount petitioner owed for taxable year 2000. On the sane
date, respondent sent a simlar notice with respect to the
anount petitioner owed for taxable year 2001.

In response, petitioner tinely filed a request for a
coll ection due process hearing. Petitioner’s request for
a hearing indicates his disagreenent with respondent’s
“Notice of Levy/Seizure”. The hearing request does not
indicate petitioner’s disagreenent with the notice of
Federal tax lien. Petitioner’s hearing request sets out
the follow ng reasons for his disagreenent with the notice

of |l evy/seizure:



Noti ce of Levy/ Sei zure

1. The tax payer [sic], M. Joseph Dostal,
files this Collection Due Process Hearing
based on the grounds that he anticipates
an O fer in Conprom se disputing the
collectability of the herein nentioned
tax but does not dispute the anmount of
liability;

2. Tax Payer [sic] is currently experiencing
financial hardship and a levy it is felt
woul d constitute a substantial hardship
for tax payer [sic] and his famly;

3. Upon further exam nation, taxpayer shoul d
be placed in “non-collectability status”
during the pendency of this appeal.

As contenplated in his request for hearing, petitioner
submtted an offer-in-conprom se approxi mately 4 nonths
| ater on August 20, 2003. Petitioner offered to pay
$20,000 to conprom se the tax liabilities, plus any
interest, penalties, additions to tax, and additional
anounts required by law wth respect to his individual
income tax for tax years “2000, 2001 & 2002”. As the
reason for submtting the offer-in-conpromse, petitioner
checked the box entitled “Effective Tax Adm ni stration”
whi ch states as foll ows:

“I owe this anmount and have sufficient assets to

pay the full anount, but due to ny exceptional

circunstances, requiring full paynent woul d cause
an econom c hardship or would be unfair and

i nequitable.” You nust include a conplete

Collection Informati on Statenent, Form 433-A
and/ or Form 433-B and conplete Item?9
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Contrary to petitioner’s hearing request, petitioner’s
of fer-in-conprom se did not raise doubt as to
collectibility as the basis of the offer.

Attached to petitioner’s offer-in-conpromse is a
Form 433B, Collection Information Statenent For Businesses,
for J. Dostal Investnents, Inc. That formreports that
J. Dostal Investnments, Inc., had business assets of de
mnims value, consisting of a conputer and office
furniture, a checking account, and two brokerage accounts.

Section 7 of the formlists the follow ng i nconme and

expenses:
Total |ncone Gross Total Expenses Act ual
Sour ce Mont hl'y Expense |tens Mont hl'y
19. Goss receipts $295, 498 27. Materials purchased
20. Goss rental incone 28. Inventory purchased
21. Interest 29. Goss wages & salaries $76, 770
22. Dividends 30. Rent 6, 300
O her incone (specify 31. Supplies
in lines 23-25) 32. Utilities/tel ephone
23. 33. Vehicle gasoline/oil
24. 34. Repairs & mmintenance
25. 35. I nsurance
(Add lines 19 36. Current taxes 13,121
t hrough 25) O her expenses
26. TOTAL | NCOVE 295, 498 (include installnent pay-
ments, specify in lines
37-38)
37. Statenent 1, depreciation 26, 447
38. Pension, interest expense 12, 315
(Add lines 27 through 38)
39. TOTAL EXPENSES 134, 953

Section 7 of Form433-B calls for “nonthly” inconme and
expenses. However, the inconme and expenses set forth on
Form 433-B appear to be conmputed on an annual basis. The
anounts set out on the formcorrelate with the inconme and

expenses reported on the incone tax return filed on behal f



of
| ncone Tax Return for an S Corporation,
2002.

and total

“J Dost al

$160, 545.

6 -

| nvest nent [sic],

Inc.” on Form 1120S, U. S.

for taxable year
That tax return reports gross receipts of $295, 498

deductions of $134,953 for ordinary income of

Al so attached to petitioner’s offer-in-conpromse is

a Form 433-A, Collection Information Statenment for \Wage

Earners and Sel f - Enpl oyed I ndividuals, for petitioner and

his wife.

expenses for the couple:

Total |ncone Gross

Thus,

Sour ce

Wages (yoursel f) $5, 400
Wages (spouse)
I nt erest -di vi dends
Net inconme from business
Net rental incone
Pensi on/ Soci al Security

(yoursel f)
Pensi on/ Soci al Security

(spouse)

. Child support

( Spouse)

. Alinony
. O her 10, 000
. Total incone

15, 400

Mont hl'y

Total Expenses
Expense ltems

Food, clothing and m sc.

Housing and utilities

. Transportation

Health care

. Taxes (incone and FI CA)
. Court ordered paynents

. Chil d/ dependent care

Li fe insurance

. Other secured debt
. O her expenses
. Total living expenses

That formlists the follow ng nonthly inconme and

Act ual
Mont hl'y

$800
1,942
990
560

500
600
5,972

the Form 433-A petitioner filed suggests that his

i ncome exceeds living expenses by $9, 428 per nonth before

i ncone taxes.

owned by petitioner and his w fe:

Form 433-A also lists the foll owi ng assets



Checki ng accounts

Checki ng account (********x71737) $825

Checki ng account (******g3) _20 $845
Br oker age accounts

Br okerage account (******31CK) 9, 000

Br okerage account (******Q7) 541 9,541
I nvest ment s

Nati onal securities SEP IRA 60, 000

US Bank SEP | RA 14, 000 74, 000
Aut onobi | es

Lexus, 2000 23, 000

Loan - 28, 000

Kia, 1998 2, 000

Loan - 3, 000

Ford truck, 1968 1, 500

-4,500

Real estate

Arlington, VA residence 500, 000

Loan - 450, 000 25, 000
Per sonal assets

Furni ture/ personal effects 8,900

Jewel ry 500 9, 400
Busi ness assets

Ofice furniture 2,000

Item 9 of the offer-in-conprom se asks the taxpayer
to set forth the reasons the offer-in-conpronmse is
requested. In response, petitioner’s offer-in-conprom se
refers to a cover letter witten by petitioner’s attorney.

In that letter, petitioner’s attorney states as foll ows:

M. & Ms. Dostal do not dispute the anmount owed
and adm ttedly have sufficient assets and neans
to pay this amount, within the short-term but
due to several mtigating factors, and their need
for these funds to be used for his and his
famly’' s needs, it would be and woul d i ndeed
cause a sufficient economc hardship for ny
clients and their famly nenbers.
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Petitioner’s attorney repeats his contention that
petitioner cannot part with the funds necessary to nake
full paynment because those funds will be needed, after his
retirenment, to satisfy his nmedical and |iving expenses and
to support him his wfe, and his children. Petitioner’s

attorney states as foll ows:

given M. Dostal’s age and retirenent needs,
future and current nedical and living costs,

and projected retirement needs, he is required
to contribute a certain amount to his retirenent
accounts to insure a nodest living standard for
hinmsel f, his wife, and children.

Petitioner’s attorney sunmari zes petitioner’s position as

foll ows:

Considering M. Dostal’'s age, his future
financial and heal th needs, his spouse and
children’ s future financial needs, it is clear
that any and all savings, retirenent savings
and the like, will be needed, and spent toward
their support, and the future support of their
children. The anount of taxes owed, the Dostal’s
[sic] present and future financial needs,

M. Dostal’s few remaining years or nonths of
enpl oynent remaining [sic], and their famly
support needs, warrant approval of this Ofer

i n Conprom se.

Petitioner’s attorney enphasizes that petitioner
had i ncurred unsecured debt in the aggregate anount of

approxi mately $203, 000 and had nonthly medi cal expenses

of approximately $1, 000, consisting of nedical insurance
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paynments, copays, and costs of prescription nedications.
Petitioner’s attorney suggests that petitioner’s total

nmont hl y expenses are as foll ows:

Heal t h i nsurance prem um $560. 00

Uni nsured nedi cal expenses 600. 00

Unsecur ed debt finance charge 2, 368. 33
(%203, 000 at 14 percent)

O her expenses 3, 000. 00
Tot al expenses 6, 528. 33

Petitioner’s attorney does not reconcile the above nonthly
expenses with those set forth on Form 433-A attached to
the offer-in-conprom se, which shows total nonthly Iiving
expenses of $5,972.

Petitioner was approxi mately 63 years of age when the
of fer-in-conprom se was submtted on his behalf. He was
sel f-enpl oyed as a stock broker. He operated his business
t hrough a subchapter S corporation, J Dostal Investnents,
Inc., often referred to as J Dostal Investnent, Inc.
Petitioner’s wife, Teresa Dostal, fornerly Teresa S.

Fi sher, was approximately 35 years of age at the tine the
of fer-in-conprom se was submtted. M. Dostal was vice
presi dent of J Dostal Investnents, Inc., and owned

50 percent of that entity. She had a son, Adam and a
daughter, Natalie, who were 11 and 9 years of age,

respectively, when the offer-in-conprom se was subm tted.
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In due course after subm ssion of petitioner’s offer-
i n-conprom se, the Appeals officer wote to petitioner
stating that she had been assigned petitioner’s hearing.
In her letter, the Appeals officer noted that petitioner
had submtted an offer-in-conprom se, and she said that the
of fer woul d be “considered as a part of your collection due
process hearing”. |In that connection, the Appeals officer
stated as foll ows:

| have reviewed your offer and the financi al

docunentation submtted by your representative.

It does not appear based on upon [sic] the

provi sions, conditions and exanpl es provi ded

in the Internal Revenue Regul ati ons section

301.7122-1(c)(3) and in the Internal Revenue

Manual section 5.8.22.2(4), that you qualify

for an Effective Tax Adm nistration Ofer in

Conmprom se due to econom c hardship. | wll be

happy to discuss other alternative collection

options with you, such as an install nent

agr eement .

Petitioner’s attorney net with the Appeals officer
in her office on April 20, 2004. Follow ng that neeting,
petitioner’s attorney sent the Appeals officer a letter
dated May 5, 2004, transmtting various docunents which
t he Appeals officer had requested. Anobng the docunents
were statements fromtwo brokerage firnms, Nationa
Securities Corp. and Piper Jaffray, which show that as
of March 31, 2004, petitioner and his w fe had brokerage

accounts valued at $179, 836.67, as foll ows:



3/31/04
Nati onal Securities Corp., acct. for Teresa S. Fisher $2, 145. 00
Nati onal Securities Corp., acct. for Joe Dost al 139, 580. 70
Pi per Jaffray, acct. for Joe Dost al 3,484.70
Pi per Jaffray, retirenment acct. for Joe G Dostal 34,541. 63
Pi per Jaffray, acct. for Teresa S. Fisher 84. 64
179, 836. 67

In his letter of May 5, 2004, petitioner’s attorney, anong
ot her things, disclosed to the Appeals officer that

“M. Dostal has a tax liability for 2003, of roughly

$70, 000.00 and intends to pay this with funds on hand;
nanmely, funds fromhis retirenent account(s).”

At that time, petitioner had requested the first of
two extensions to file his return for 2003. Petitioner’s
return would not be filed until on or about Cctober 14,
2004, nore than 5 nonths later. As filed, the return
reported total tax of $11,575 and Federal incone tax
wi t hhol di ng of $6, 415, |eaving an anobunt due of $5, 160.
See appendi x. The record does not explain why petitioner’s
attorney advised the Appeals officer that petitioner’s tax
liability for 2003 was $70, 000.

Shortly thereafter, during a tel ephone conference,
the Appeals officer advised petitioner’s attorney that she
coul d not consider petitioner’s offer-in-conprom se, as a
collection alternative because petitioner had incurred
unpaid tax liabilities for tax year 2003. The Appeal s

of ficer gave petitioner’s attorney a short tine to request
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anot her collection alternative. |In response, petitioner’s
attorney proposed that petitioner enter into an install nment
agreenent. The Appeals officer responded that certain
conditions nust be nmet before she woul d consider an
install ment agreenent. These included “paynent in full for
the anobunt determned to be owed for the tax year 2003,
including the estimated tax penalty conputed to be due”, a
substantial paynment of petitioner’s tax liability for
t axabl e years 2000 and 2001, and subm ssion of copies of
the Forms W2, Wage and Tax Statenent, for petitioner and
his wife for taxable year 2003. Petitioner’s attorney
notified the Appeals officer that petitioner could not neet
the specified conditions for entry into an install nent
agr eenent .

I n due course, the Appeals officer issued her
determ nation that “the Notice of Intent to Levy and the
proposed coll ection action was appropriate.” In an
attachnment to the notice of determ nation, the Appeals
of ficer summari zed her discussions with petitioner’s
attorney, the nost significant of which are summari zed as

foll ows:
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During our conference, we advised that you did
not qualify for an ETA offer [an offer in
conprom se based upon Effective Tax Adm ni stra-
tion] because you had not denonstrated that you
had an undue hardshi p as defi ned under the Code
of Federal Regul ations Section 6343-1. W

advi sed that you had the ability to full pay
your tax liability and we proposed that your
representative ask you to consider an install nent
agreenent and/or |iquidation of your retirenent
accounts in order to satisfy the tax liability.
We asked your representative to provide us with
sone additional documentation which included a
draft of your Form 1040 for 2003. W advised
that you could not owe a bal ance due if you stil
w shed to pursue an offer

On May 10, 2004 we received sone additional
docunentation fromyour representative. In his
cover letter, your representative advised us that
you were going to owe $70, 000.00 for the tax year
2003 and intended to pay the anount due with
funds fromyour retirenment accounts.

On May 19, 2004 and May 25, 2004, we held

t el ephone conferences with your representative
and advi sed that we could no | onger consider an
of fer because you had not conplied with your
paynment requirenents and had incurred another
l[iability while your offer was being considered.
We noted that the current bal ance in your
retirenment accounts was approxi mately

$178, 000. 00. Your representative asked if you
could enter into an installment agreenent. W
advi sed that we woul d consider an install nent
agreenent if you paid your 2003 tax year in full
made a substantial paynent towards your tax
l[tability for 2000 and 2001, and provi ded sone
m ssi ng docunentation in order to determ ne the
preci se amount of your nonthly install nment
paynment. * * %

Your representative advised that he would
di scuss the proposal with you. W asked to be
contacted by June 1, 2001 [sic]. On May 26, 2004
we sent and faxed a letter to your representative
outlining the ternms under which we coul d consi der
an install nent agreenment. On June 1, 2004, your
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representative contacted us and advi sed that you

could not neet the terns of our proposal. He
asked us to issue a notice of determnation to
you.

Di scussi on

Before a | evy can be nmade on any property or right to
property, the Conm ssioner is obligated to provide the
taxpayer with notice of the Comm ssioner’s intent to | evy
and notice of the taxpayer’s right to a fair hearing before
an inpartial officer of the Appeals Ofice. Secs. 6330(a)
and (b) and 6331(d). If the taxpayer requests a section
6330 hearing, he or she may raise in that hearing any
relevant issue relating to the unpaid tax or the proposed
| evy, including appropriate spousal defenses, challenges to
t he appropriateness of the collection actions, and “offers
of collection alternatives, which may include the posting
of a bond, the substitution of other assets, an install nent
agreenent, or an offer-in-conpromse.” Sec. 6330(c)(2)(A).
A determ nation is then nade which takes into consideration
t hose issues, the verification that the requirenments of
applicable | aw and adm ni strative procedures have been net,
and “whet her any proposed col |l ection action bal ances the
need for the efficient collection of taxes with the
| egitimate concern of the person that any collection action

be no nore intrusive than necessary.” Sec. 6330(c)(3).
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In this case, petitioner’s position is that
respondent abused his discretion in the subject notice
of determ nation, which sustained the proposed collection
action for 2000 and 2001, because respondent refused to
process petitioner’s offer-in-conpromse. Thus, the only
issue in this case involves a collection alternative,
petitioner’s offer-in-conpromse. W reviewthe
determ nation for an abuse of discretion because the

underlying tax liability is not at issue. Lunsford v.

Comm ssioner, 117 T.C 183, 185 (2001); Nicklaus v.

Comm ssioner, 117 T.C 117, 120 (2001).

Section 7122(a) authorizes the Secretary to conprom se
any civil case arising under the internal revenue | aws.
The regul ations set forth three grounds for the conprom se
of aliability: (1) Doubt as to liability; (2) doubt as
to collectibility; or (3) pronotion of effective tax
adm ni stration. Sec. 301.7122-1(b), Proced. & Adm n.
Regs.; see sec. 7122(c)(1). Neither doubt as to liability
nor doubt as to collectibility is at issue in the instant
case.

The Secretary nay conpromse a liability to pronote
“effective tax adm nistration” when: (1) Collection of the
full liability would cause the taxpayer econom c¢ hardship

wi thin the neaning of section 301.6343-1, Proced. & Adm n.
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Regs.; or (2) exceptional circunstances exist such that
collection of the full liability would be detrinental to
voluntary conpliance by taxpayers; and (3) conprom se of
the liability will not underm ne conpliance by taxpayers
with tax laws. Sec. 301.7122-1(b)(3), Proced. & Adm n.
Regs.; see 2 Adm nistration, Internal Revenue Service
(CCH), section 5.8.11.2, at 16,385-3 (taxpayer’s liability
may be eligible for conprom se to pronote effective tax
admnistration if the taxpayer is not eligible for
conprom se based on doubt as to liability or doubt as to
collectibility, and taxpayer has exceptional circunstances
to merit the offer). Under section 301.6343-1(b)(4)(i),
Proced. & Admin. Regs., a levy creates econom ¢ hardship
“if satisfaction of the levy in whole or in part wll cause
an individual taxpayer to be unable to pay his or her
reasonabl e basic living expenses.”

Petitioner contends for three reasons that respondent
abused his discretion by refusing to accept petitioner’s
offer-in-conpromse. First, petitioner contends that the
Appeal s officer “was without basis in determ ning that
M. Dostal was in substantial non-conpliance.” As we
understand petitioner’s brief, he conplains that the
Appeal s officer “declined to consider” his offer-in-

conprom se because of petitioner’s “nonconpliance with
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tax filings.” Petitioner enphasizes that, contrary to the
determ nation of the Appeals officer, he “has filed all of
his prior tax returns, including a validly filed automatic
extension for his 2003 tax return and the 2003 return
itself.” Petitioner acknow edges that his attorney had

t hought that his tax liability for the year was $70, 000.
Petitioner notes that, in fact, the liability “was actually
much | ower and taxpayer has paid the liability.”

Second, petitioner asserts that the Appeals officer
abused her discretion because she “summarily rejected” the
of fer-in-conprom se “and demanded the taxpayer enter into
an install nent agreement.” According to petitioner the
Appeal s officer took this action “w thout naking the
requi red financial analysis.” Petitioner contends that the
Appeal s officer “rejected this offer outright because the
taxpayer’s O C (offer-in-conprom se) showed the ability to
pay the taxes in full.” Petitioner conplains that

the IRS failed to even consider what affect [sic]

on the taxpayer, and his famly, would be [sic]

by hi musing his neager retirenent account to

satisfy the tax obligation, and insisted that the

2003 obligation be cured, and that a sub-stanti al

down paynent be nade on the 2000 and 2001 tax

;ngility amounting to $139,000.00 as of June 1

Petitioner also conplains that the Appeals officer failed

to take into account the “schedul es of national and | ocal



- 18 -

al l onances”, referred to in section 7122(c)(2), and failed
to determ ne, based upon the facts and circunstances of
this case, whether it was appropriate to use those
schedul es.

For his last reason, petitioner argues that “the
financial information clearly showed that the IRS
settl ement demands woul d be an undue hardship on the
taxpayer and his famly, and basically force theminto the
streets.” In effect, petitioner is arguing that collection
of the full liability for tax years 2000 and 2001 woul d
cause petitioner and his famly econom c hardship within
t he neani ng of section 301.6343-1, Proced. & Adm n. Regs.
Thus, it appears that petitioner is relying on section
301. 7122-1(b)(3) (i), Proced. & Adm n. Regs., to support his
contention that respondent should have accepted his offer-
i n-conprom se. Petitioner has identified no “conpelling
public policy or equity considerations”, applicable to his
tax liability for taxable years 2000 and 2001, that would
provide a basis to apply section 301.7122-1(b)(3)(ii),
Proced. & Adm n. Regs.

We disagree with each of petitioner’s points and, for
t he reasons set out below, we find that the determ nation
to proceed with collection of petitioner’s tax for 2000

and 2001 was not an abuse of respondent’s discretion.
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First, contrary to petitioner’s assertion, the Appeals
of ficer did not suspend her consideration of the offer-in-
conprom se because petitioner had failed to neet his filing
requi renents. Rather, the Appeals officer took that action
after petitioner’s attorney disclosed that petitioner’s
unpaid tax liability for 2003 was $70,000. The Appeal s
of ficer had no reason to doubt this disclosure and no way
of knowi ng that petitioner’s return, when it was filed
approximately 5 nonths |later, would report an unpaid tax
l[iability of $5,160. |In response to that disclosure, the
Appeal s officer advised petitioner’s attorney that she
could no | onger consider the offer-in-conprom se because
petitioner had not conplied with the “paynent requirenents”
for his 2003 return.

In this case, we cannot fault the Appeals officer for
her concern about the fact that petitioner had, according
to his attorney, allowed a substantial additional tax
liability to accrue for 2003 w thout paynent. For exanpl e,

in Oumyv. Comm ssioner, 412 F.3d 819, 821 (7th Cr. 2005),

affg. 123 T.C. 1 (2004), the court stated as foll ows:

It would not do the Treasury any good if

t axpayers used the noney owed for 2004 to pay

t axes due for 1998, the noney owned for 2005 to
pay taxes for 1999, and so on. That woul d spawn
nmore col l ection cycles yet | eave a substanti al
unpai d bal ance. The Service's goal is to reduce
and ultimately elimnate the entire tax debt,
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whi ch can be done only if current taxes are paid

while old tax debts are retired. Wether that

goal is best achieved by |evy rather than by

al l ow ng second chances is the sort of decision

conmtted to executive officials. * * *

As the court noted in the above case, a taxpayer’'s failure
to keep current on his tax paynents suggests that the

t axpayer had decided “to prefer consunption over neeting
[his] legal obligations.” |d.

Second, petitioner’s assertion that the Appeals
officer “summarily rejected” petitioner’s offer-in-
conprom se is contradicted by the record. The stipulation
of facts filed by the parties states that the Appeals
officer “reviewed the offer-in-conprom se and supporting
i nformati on whi ch had been submtted to the Menphis Service
Center.” Furthernore, the Appeals officer’s first letter
to petitioner states as foll ows:

| have reviewed your offer and the financi al

docunentation submtted by your representative.

It does not appear, based on upon [sic] the

provi sions, conditions, and exanples provided

in the Internal Revenue Regul ati ons section

301.7122-1(c)(3) and the Internal Revenue Manual

section 5.8.22.2(4), that you qualify for an
effective tax admnistration offer in conpromse

due to econom c hardshi p.

According to the attachnment to the notice of

determ nation, the Appeals officer also advised

petitioner’s attorney during their conference that
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petitioner had not denonstrated undue hardship as defined
by section 301.6343-1(b)(4)(i), Proced. & Adm n. Regs.
At that conference, the Appeals officer suggested that
petitioner consider “an installnent agreenent and/or
liquidation of your retirenment accounts in order to
satisfy the tax liability.” The Appeals officer also sent
petitioner and his attorney a letter setting forth certain
conditions, such as full paynent for petitioner’s 2003
tax liability, to continue consideration of collection
alternatives. Qur review of the record fails to show any
basis for the assertion that the Appeals officer “summarily
rejected” petitioner’s offer-in-conprom se.

Finally, we do not agree with petitioner’s assertion
that collection of the full tax liability for taxable years
2000 and 2001 woul d cause petitioner and his famly
econom ¢ hardship within the meani ng of section 301.6343-1,
Proced. & Adm n. Regs. The financial information
petitioner submtted with his offer-in-conprom se
denonstrates that petitioner had a robust earning capacity
t hrough his stock brokerage business. The Form 433-A
submtted with petitioner’s offer-in-conprom se suggests
that his income exceeded |iving expenses by $9, 428 per

nmont h before incone taxes. Certainly, nonthly incone in
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that anmount is nore than enough to finance the paynent of
petitioner’s unpaid taxes for 2000 and 2001.

Petitioner’s contention that he faced economc
hardship fromcollection of his full tax liability for
t axabl e years 2000 and 2001 appears to be based upon the
assertion that he planned to retire fromhis stock
br okerage business. In that event, as we understand
petitioner’s contention, he would have no business incone,
and collection of his full tax liability for 2000 and 2001
woul d deprive himof those assets and a neans of support
for hinself and his famly. W note that petitioner’s
retirement is not required for health reasons or any
external cause. Petitioner’s conplaint boils down to the
fact that if collection of his full tax liability for
t axabl e years 2000 and 2001 is required, then petitioner
will have to delay his retirenment plans. W agree with
the Appeals officer that petitioner has not shown that
requiring full paynment woul d cause econom ¢ hardshi p.

To reflect the foregoing,

Deci sion will be

entered for respondent.




Taxabl e Year

WAages
Taxabl e interest
Tax- exenpt interest
Ordi nary divi dends
Taxabl e refunds, etc
Al'i nrony received
Busi ness incone or (loss)
Capital gain or (loss)
O her gains or (losses)
Total |RA distributions
Total pensions and annuities
Rental real estate, royalties
partnerships, S corps., etc
Farm i ncome or (I o0ss)
Unenpl oynent conpensati on
Soci al Security benefits
G her income

Total income

I RA deduction

Student | oan interest deduction

Medi cal savi ngs account deduction

Movi ng expenses

One-hal f of self-enploynent tax

Sel f - enpl oynent heal th ins. deduction

Sel f - enpl oyed SEP, SI MPLE, and
qualified plans

Penalty on early w thdrawal of savings

Al'i rony paid

Total adjustments

Adj ust ed gross incone

Item zed deductions
Exenpti ons

Taxabl e i ncone

Tax
Sel f - enpl oynent tax

Total tax

Federal incone tax withheld from
Forns W2 and 1099

Estimat ed paynents
Total paynents

Anpbunt owed, not including
estimated tax penalty

Anpunt over paid

23 -

APPENDI X
2000 2001 2002 2003
-- $27, 000 $48, 600 $16, 200
$401 421 143 34
.- 150 .- 1
140, 997 .- .- .-
279, 089 -1, 500 -1, 500 -1, 500
-- -36, 535 -- --
53, 400 110, 035 29, 000 .-
.- 120, 954 78, 408 96, 881
473, 887 220, 525 154, 651 111, 616
8, 501 .- .- .-
2,784 .- .- 1,776
25, 500 .- .- 6, 480
.- .- 1,243 .-
36, 785 .- 1,243 8, 256
437,102 220, 525 153, 408 103, 360
84, 239 52, 748 82, 016 38, 382
-- - 540 6, 100
352, 863 167, 777 70, 852 58, 878
120, 464 51, 622 16, 468 11, 575
17, 001
137, 465 51, 622 16, 468 11, 575
.- 10, 692 19, 246 6, 415
.- 10, 692 19, 246 6, 415
137, 728 40, 930 .- 5,160
.- .- -2,778 .-



